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I. General Application

All legal relationships (deliveries and services) between
purchasers and us shall be exclusively governed by the
following terms, unless otherwise agreed upon in our offer
in writing. They are also applicable to all future deliveries,
services or offers, even if they are not agreed upon again
separately.

Il. Order

Our offers are non-binding. Orders as well as oral agree-
ments are only binding upon us if we confirm them in
writing or if we confirm them according to the form sheet or
if we conform with the offer by sending you the goods and
the invoice. Our confirmation of order is solely authoritative
for the content of the contract.

Deviations from our General Terms and Conditions of
Sale, in particular conditions of the purchaser are only
applicable if they have been confirmed by us in writing.
They also shall not become an integral part of the contract
by silence or by our deliveries.

Ill. Calculation

The dispatch weight as well as the prices valid on the date
of dispatch or, respectively, agreed upon in the confirma-
tion of order are authoritative for the calculation. If prices of
a single cost element (for example, of one or several
primary product(s)) have changed prior to delivery, the
price of our final product will also change; this change,
however, shall only apply to the extent that the price
changing occurring for the respective primary product has
had an effect on the price of the final product. If the price
then increases compared to the price at the time of the
conclusion of the contract, the purchaser is entitled to
withdraw from the order within 14 days after notification of
the increase in price. The withdrawal right does not exist in
case of price increases that result from the increase of the
VAT. Should the exercise of the withdrawal right be unrea-
sonable for the purchaser, the purchaser may object to the
price increase and demand delivery at the originally
agreed price being invoiced.

IV. Prices and Payment

All prices are in Euro, unless otherwise agreed upon in
writing, including packaging plus statutory VAT.

The payment is due net 30 days after receipt of the invoice
or, respectively, receipt of the goods or in accordance with
the convened payment period. The date of receipt of the
payment by us is decisive. Payments are first used to
cover the costs, then the interests and the surplus is used
to cover the longest outstanding accounts payable.
Payment by bill of exchange is generally excluded.

Credit notes for cheques as fulfilment of payment are
issued at the value on the day on which the amount of
money is credited to our account.

In case of default in payment as well as in case of justified
doubts regarding the solvency or the creditworthiness of
the purchaser, we are — notwithstanding our other rights —
entitled to ask for advance payments for outstanding ser-
vices and to declare any and all claims arising out of the
business relationship immediately due.

In case that the payment deadline is exceeded, we are
furthermore entitled to invoice default interests of up to 8 %
p.a. above the currently applicable base interest rate
based on the invoiced amount.

V. Resale

Sale and delivery of our goods shall be made exclusively
to entrepreneurs for the purposes of their own use or
further processing. Any resale of products supplied by us
to third parties within the country or abroad is therefore not
admissible without our express written approval.

Our sale prices are designed individually taking into con-
sideration several factors. In case of unauthorised disclo-
sure of prices to third parties, we reserve the right to claim
damages.

VI. Delivery and Acceptance

Delivery dates agreed upon refer to the dispatch date of
the goods. Dates and delivery periods indicated by the
purchaser are only binding if we have either offered such
or confirmed such in writing to him/her. Same shall also be
valid for call-off dates. Prerequisite that such dates are
respected is that the purchaser timely satisfies his/her duty
to cooperate imposed on him/her; otherwise, the period
shall be extended proportionately. Compliance with dates
and deadlines is subject to correct and timely delivery from
our suppliers.

If acceptance is agreed upon or if such is prescribed by
law, the acceptance date shall be decisive, or alternatively
the notification of the willingness to accept, should the
purchaser refuse acceptance in an unjustified manner. If
dispatch or, respectively, acceptance is delayed due to
reasons that are attributable to the purchaser, he/she has
to bear the costs resulting from the delay starting with the
month after notification of the willingness of dispatch or
acceptance.

In the event that the delivery period is exceeded, the pur-
chaser may withdraw from the contract after expiration of
an appropriate period of grace having been set in writing
by him/her or claim damages in accordance with the pre-
requisites set out in the following clause VIII in the event
that the deadline was culpably exceeded by us. We are
entitled to perform partial deliveries at the same conditions
without leading to the application of the operative event of
“violation obligation”.

The purchaser is entitled to withdraw from the contract if in
the course of an order the fulfilment of a partial delivery
becomes impossible and if he/she has a legitimate interest
to refuse the partial delivery which is still possible.

VII. Claims for Defects and Complaints

Claims for defects of the purchaser made against us re-
quire that the purchaser has duly complied with his/her
obligations to inspect and give notice of defects as defined
in sec. 377 of the Commercial Code (Handelsgesetzbuch,
HGB), which are specified below. All claims for defects
shall become statute-barred 12 months after delivery of the
goods shipped by us to the purchaser. The purchaser shall
verify, if necessary by sample processing, if the goods
delivered meet the contractually agreed characteristics and
if they are suitable for the intended purpose of use. If this
examination is not carried out, if it is not carried out to an
appropriate extent or if we are not immediately, but within
14 days after receipt of the goods at the latest, notified of
recognisable defects, the goods are deemed approved as
regards such defects. Non-recognisable defects are
deemed approved if we are not notified thereof immediate-
ly after their detection, but 6 months after delivery of the
goods at the dispatch place at the latest. Complaints have
to be made in writing, indicating the ordering information,
delivery note number or, respectively, batch number of the
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goods subject to complaints. Goods subject to complaints
shall only be sent back with our express consent.

In case of properly lodged and justified claims for defects,
we shall, at our discretion, either remedy the defect or
subsequently deliver defect-free goods.

We do not assume liability for advice and information on
processing and application possibilities of products deliv-
ered by us which are provided to the purchaser as a favour
outside of the contractually owed extent; the same shall
also apply accordingly to free assistance services.

We do not assume any warranty for any improper and
inappropriate processing of our delivered material by the
purchaser or third parties. The accurate and successful
application of our products is not subject to our control.
Even if hardeners, diluents or other components are added
which are not purchased from us, our warranty is exclud-
ed.

VIII. Liability
a) We shall be liable for claims:
- resulting from a culpable injury to the life, the
body or the health of persons,
- resulting from the Product Liability Act (Produkthaf-
tungsgesetz),
- resulting from non-compliance with a guarantee,
- that are due to a fraudulent concealment of a defect, or
- resulting from a violation of one’s duty caused by wilful
intent or gross negligence
without any restrictions in accordance with the legal provi-
sions.
b) Apart from that, our liability shall be limited or excluded
as follows:
aa) In the event of a violation of substantial contractual
obligations caused by simple negligence, liability shall
be limited to the typical foreseeable damage at the time
of conclusion of contract. A substantial contractual obli-
gation is a duty that the contract wants to impose upon
us in accordance with its content and purpose or the ful-
filment of which is essential for duly executing the con-
tract and on the observance of which the purchaser reg-
ularly relies and may rely.
bb) In the event of a violation of non-substantial contrac-
tual obligations caused by simple negligence and other
violations of one’s duty caused by simple negligence,
our liability shall be excluded.
c) Contractual claims for damages by the purchaser
against us shall become statute-barred 12 months after
knowledge of the prerequisites giving rise to the claim.
This shall not apply to the claims mentioned in par. a).
d) To the extent that the liability for damages towards us is
excluded or restricted, this shall also be applicable with
regard to the personal liability for damages of our staff, our
representatives and our vicarious agents.
e) A change in the burden of proof to the detriment of the
purchaser shall not be related to the aforementioned provi-
sions of par. a) to d).

IX. Reservation of Title

The delivery of our goods is subject to reservation of title
until fulfilment by the purchaser of any and all payment
obligations arising out of the present delivery as well as of
future deliveries and of the entirety of business relation-
ships.

For as long as the property rights have not passed to the
purchaser, he/she is obliged to treat the goods with care
and to keep them with the due diligence of a due mer-
chant. Our property rights shall also extend to all new
goods created by processing of the goods subject to res-

ervation of title. The purchaser shall produce the new
goods on our behalf, excluding his/her own acquisition of
property, and stores them for us. He/she shall not be
entitled to assert any claims herefrom towards us. When
processing our goods subject to reservation of title with
goods of other suppliers, whose property rights also con-
tinue to exist regarding the new goods, we acquire co-
ownership in the new goods together with these other
suppliers — excluding the acquisition of co-ownership share
by the purchaser — up to its entire value as follows:

a) The co-ownership share results from the relation of the
invoiced value of the goods we retained title in to the entire
invoiced value of all processed goods subject to retention
of title.

b) Should there be a remaining share which was not taken
into account so far by the reserve of title since other sup-
pliers did not extend the retention of title on the valued
added by the purchaser, our co-ownership share shall be
increased by this remaining share. If other suppliers have
also extended their retention of title to this remaining
share, we shall only be entitled to receive one share that
results from the relation of goods we retained title in to the
invoiced values of all jointly processed goods of such other
suppliers.

The purchaser shall already now — as a security — cede to
us his claim arising out of the sale of goods subject to
retention of title resulting from our present and future
deliveries of goods together with all ancillary rights to the
extent of the ownership proportion. In case of processing
in the framework of a Service Contract, the claim for the
remuneration for the work rendered shall be already now
ceded to us to the extent of the pro rata amount for the
jointly processed goods subject to retention title. Insofar as
the purchaser properly fulfils his/her obligations resulting
from the business relationship, he/she shall be entitled to
dispose of the goods subject to our property rights in the
course of the ordinary course of business and shall be
entitled to collect himself/herself the claims ceded.

We undertake to release, at the request of the purchaser,
the securities to which we are entitled, provided that their
value exceeds the claims to be secured by more than
20 %.

In case of default in payment or justified doubts as regards
the solvency of the purchaser, we shall be entitled to
collect the ceded claims and to mutually withdraw goods
subject to retention of title. The mutual withdrawal of the
purchase object shall not be considered a withdrawal from
the contract.

X. Packaging and Rental devices

The packaging (e.g. containers, IBC) expressly marked as
returnable packaging in the invoice or in the delivery note /
consignment note shall be sent back to us — freight and
cost free — immediately after emptying, but within a period
of 3 months after invoice date at the latest, in a closed, not
contaminated state and entirely suitable for the intended
use.

Same shall apply to rental devices.

During the rental period, the packaging, the devices, etc.
shall be insured accordingly by the purchaser. If those are
not sent back in time or sent back in a state excluding their
re-usability, we shall be entitled to charge the purchaser
with the replacement costs and to request immediate
payment.

XI. Shipment and Insurance

Our goods are — in absence of an agreement to the contra-
ry — principally shipped for the account and at the risk of
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the purchaser. If no special agreements are made regard-
ing the method of dispatch / dispatch route, this shall be
decided according to dutiful commercial discretion.
Generally, the goods ordered are delivered in one con-
signment; we shall be entitled to partial deliveries.
Transportation insurances of any kind whatsoever that
exceed the general insurance coverage of the common
carriers, are concluded by us solely upon express request
of the purchaser charging the latter with our so incurred
amounts.

XIl. Industrial property rights/Copyright

1. If we produce goods on the basis of design information,
drawings, models or other specifications provided by the
purchaser, the purchaser shall indemnify and hold us
harmless in the event of any infringement of industrial
property rights.

2. Execution documents such as plans, sketches and other
technical documents, as well as samples, catalogues,
brochures, illustrations and the like shall always remain our
intellectual property and shall be subject to the relevant
legal provisions regarding reproduction, imitation, competi-
tion etc.

XIll. Force majeure

Should the non-respect of the delivery period be caused by
force majeure, i.e. by events that lie outside of our sphere
of influence and that are not attributable to us, the delivery
period shall be prolonged appropriately. We shall immedi-
ately inform the purchaser in writing when such circum-
stances begin and end. If the delivery and/or service be-
comes impossible before the transfer of risk, we as well as
the purchaser can withdraw from the contract without
observing a notice period.

A party is obliged to fulfil his/her obligations under the
contract even if events have made fulfilment more difficult
than could reasonably have been expected at the time the
contract was concluded. Notwithstanding this clause, the
parties shall in case that one of the parties proves that a)
the further performance of his/her contractual obligations
has become excessively onerous due to an event beyond
his/her reasonable control and which could not reasonably
have been expected at the time of the conclusion of the
contract; and that b) the event or its consequences could
not reasonably have been avoided or overcome, be
obliged to negotiate, within a reasonable time after invok-
ing this clause, alternative contractual terms which rea-
sonably permit the consequences of the event to be over-
come. If this paragraph of this clause applies but the par-
ties cannot agree on alternative contractual terms, the
party invoking this clause shall be entitled to cancel the
contract without violating the contract.

XIV. Confidentiality Obligation

The purchaser undertakes to keep all business and trade
secrets or other information provided by us, such as draw-
ings, documents, recipes, findings, samples, production
equipment, models, data carriers, etc. (hereinafter jointly
referred to as "Information”), which we have made acces-
sible or made available to him/her or which have otherwise
become known to him/her in connection with a business
relationship or contact with us, confidential, not to make it
accessible in any way whatsoever without our written
consent and not to use it for purposes other than those
determined by us.

This obligation does not apply to information which was
already known to him/her in a legitimate manner without an
obligation to maintain secrecy at the time of receipt or

which becomes known to him/her in a legitimate manner
thereafter without an obligation to maintain secrecy, which
- without a breach of contract by one of the parties - is or
becomes generally known or for which he/she has been
given written permission for further use.

XV. Data Protection

1. Data is processed on the basis of the legal provisions of
sec. 96 par. 3 of the Telecommunications Act (TKG) as
well as Art. 6 par. 1 lit a (consent) and/or lit b (necessary
for the performance of the contract) of the GDPR. You are
basically entitled to the rights of access, rectification,
erasure, restriction, data portability, withdrawal and objec-
tion.

2 If you believe that the processing of your data violates
data protection law or your data protection rights have
otherwise been violated in any way, you can complain to
the supervisory authority. In Austria this is the Data Protec-
tion Authority (Datenschutzbehdrde). You can find more
information in the data protection declaration on our web-
site: https://www.swarco.com/de/privacy-policy

3. SWARCO shall be entitled to process and use the
purchaser's stock data to the extent necessary for order
processing, for advising the purchaser as well as for tailor-
ing his/her services to the purchaser's needs. SWARCO
shall also be entitled to transfer such data to companies
that have been legitimately entrusted with the execution of
this contract or parts thereof, SWARCO obliging such
entrusted companies to treat the data confidential in ac-
cordance with the Data Protection Act. In this context,
SWARCO is in any case entitled to transmit the data to
emergency call centres, credit institutes, collection agen-
cies, data processing centres, lettershops and credit pro-
tection associations as well as to group companies within
the national territory and abroad.

4. Upon request, SWARCO shall at any time and free of
charge provide the purchaser with complete information on
the data stored by SWARCO concerning the purchaser.
The customer and products delivered to the customer may
be named for reference purposes. SWARCO shall also
have rights to any pictures of installations, provided that
this is in accordance with copyright law. The purchaser has
the right to object to any use of his/her data for advertising
purposes.

XVI. Severability Clause

Should individual provisions of the contract or these terms
and conditions be invalid, the validity of the remaining
provisions shall not be affected thereof. The invalid provi-
sion shall be replaced by a valid provision which comes as
close as possible to the intended purpose.

XVII. Applicable Law

These General Terms and Conditions and all contracts
concluded under their applicability shall be governed by
German substantive law under exclusion of the UN Sales
Law (CISG — United Nations Convention on Contracts for
the International Sale of Goods, concluded in Vienna on 11
April 1980).

XVIII. Place of Performance and Place of Jurisdiction
Place of performance and place of jurisdiction regarding
any and all rights and duties of both contracting parties
shall be the seat of our company (Diez).
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